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REPORT OF THE COUNCIL. 

The Academy has lost eleven members by death since the last 
report of the Council at the annual meeting of May 13, 1903 : 
two Resident Fellows, Alfred P. Rockwell, Charles S. S tor row ; 
three Associate Fellows, H. E. von Hoist, J. P. Lesley, and 
George S. Morison ; six Foreign Honorary Members, L. Cremona, 
K. Gegenbaur, W. B. H. Lecky, T. Mommsen, Sir L. Stephen, 
K. A. von Zittel. One Resident Fellow has resigned ; one Asso- 
ciate Fellow has been transferred to Resident Fellowship. 

New members have been elected as follows : — Resident 
Fellows (including two elected May 13, 1903), 4 ; Associate 
Fellows, 5 ; Foreign Honorary Members, 6. The roll of the 
Academy now includes 199 Resident Fellows, 100 Associate 
Fellows, and 73 Foreign Honorary Members. 1 



HORACE GRAY. 

Horace Gray was born in Boston, March 24, 1828, the son of 
Horace Gray and Harriet Upham. His mother, the daughter of Jabez 
Upham, a distinguished lawyer, died while he was a little child, and 
when he was nine years old his father married Sarah Russell Gardner, 
the mother of his half-brothers, John Chipman and Russell. His pater- 
nal grandfather was William Gray, the famous merchant and the owner 
of a great fleet of ships. Horace Gray graduated at Harvard College 
in 1845, being in his eighteenth year, very young even for those days. 
As a youth he knew animals, birds, and flowers. He was famed among 
boys for the accuracy with which he threw a stone, sometimes hitting 
a bird on the wing. After graduation he went to Europe for general 
travel, but was recalled to this country by the failure of his father in 
business. He entered the Harvard Law School in 1847, two years after 
his graduation, younger, nevertheless, than most of his fellow-students. 
He took the degree of LL.B. in 1849, studied in the office of Sohier and 
Welch, and was admitted to the Bar in 1851. Soon afterward he was 
employed by Mr. Cushing, reporter of decisions, to go on circuit with the 
full bench. As has been said by Senator Hoar, " He had already ac- 
quired a great stock of learning for a man of his age. Even then his 

1 Note: In the Proceedings of last year, Vol. XXXVIII., p. 730, the number of 
Associate Fellows at the time of the Annual Report of the Council should have 
been given as 99 (not 98), and of Foreign Honorary Members as 73 (not 72). 
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wonderful capacity for research, the instinct which, when some interest- 
ing question of law was up, would direct Gray's thumb and finger to some 
obscure volume of English Reports of Law or Equity, was almost like the 
scent of a wild animal or a bird of prey. When any one of the great 
lawyers of Massachusetts was arguing or was waiting to argue a great 
case, the young reporter would often appear to him with a case which the 
counsel had not discovered, and was pat to the question. So, although he 
was hardly out of his boyhood, they all got to like him as a companion, 
and to respect him as a lawyer. When Cushing died, most of these 
lawyers joined in a recommendation for the appointment of Gray, who 
was then but twenty-six years old." He was reporter for six years, 
being also engaged in practice during the time. For about two years he 
was a partner of Ebenezer Rockwood Hoar, afterwards his associate 
in the Supreme Court of Massachusetts and Attorney-General of the 
United States. Later he was in partnership with Wilder Dwight and 
Charles F. Blake. Mr. Gray's practice at the bar was considerable, 
though not very large; the cases which he argued were more important 
than numerous. He was appointed by Governor Andrew associate jus- 
tice of the Supreme Judicial Court of Massachusetts, August 23, 1864; 
chief justice of the same court by Governor Washburn, September 5, 
1873 ; and finally was appointed associate justice of the Supreme Court 
of the United States by President Arthur, December 20, 1881. He 
resigned that office August, 1902, and died at Nahant on the fifteenth 
day of September, in that year. 

Law is more than justice. Its administration seeks something more 
than justice between man and man in the particular case before the court. 
It is order as well as justice, established that the citizen may know, surely 
and beforehand, what will be the consequence of his acts, so that he may 
direct them accordingly. In not a few matters, it is better that the law 
should be settled than that it should be right. If given words have an 
interpretation absolutely fixed, for example, they can be used with safety, 
however absurd may have been the interpretation originally reached ; 
but if they are interpreted now in one sense and now in another, no man 
is safe. 

Horace Gray had a strong sense of order. He had a great memory, 
and its order was even more remarkable than its extent and its accuracy. 
His learning was ready for use, so arranged that everything which 
related to the subject he was considering could be produced without 
admixture of the irrelevant. His mental index was so perfect that 
nothing was found under the wrong heading. The orderly administration 
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of courts he delighted in. It is literally true, 1 believe, that, without 
notice, he could have discharged in any American or English court the 
duties of any officer from crier to chief justice, so that his example would 
have profited the regular incumbent. He had been a model reporter of 
the opinions of others, and he aided greatly those who reported his own 
opinions. The ordinary judge, wisely enough, leaves clerical details to 
his clerk, and refuses to burden his mind with them. Judge Gray 
thoroughly respected a good clerk, and was outspoken in his commen- 
dation when he found one ; but he always directed his clerk in nice 
technicalities, and a good clerk knew the value of his direction. His 
standard of decorum was high. He perceived that faults of deport- 
ment, insignificant in themselves, when often repeated may bring a court 
into real disrespect. As head of the judiciary of Massachusetts, he had 
to maintain by example the dignity of lesser men as well as his own. 
If his masterfulness and a certain quickness of temper made him not 
always tactful in his rebukes, it must be remembered that the leaders of 
the bar were the sufferers, and that a beginner was often helped by his 
exceptional kindness and gentleness. The rule by which he ordered his 
own actions was severer than that which he applied to the conduct of 
others. " While any capital case was on trial before him, in the days 
when such trials were had in the Supreme Judicial Court, he never took 
part in any social function or entertainment. He was once heard to say 
that he believed that, when a man's life was at stake, the judge pre- 
siding at the trial should give himself entirely to the cause before him, 
and that during the trial, while not in court, he should hold himself 
aloof from the ordinary distractions of the world, and keep his mind in 
contemplation only of the responsible and serious duty which he was 
performing." * 

These matters of detail, important as he deemed them, were not 
allowed to encumber his administration of the law. His knowledge of 
the elaborate system of equity was used to give relief to a deserving 
suitor, not to delay or deny justice. In his administration equitable 
remedies, such as injunctions, were used to make good the defects of the 
common law, not sold, like common-law writs, for a fee to the clerk. 
On the other hand, he developed and extended those remedies when a 
new need called for a novel exercise of the jurisdiction of the chancellor. 
He was an historical rather than a philosophical lawyer. As he himself 
put it in one of his earliest opinions, " This subject illustrates the wisdom 

* Memorial of the Boston Bar Association, p. 13. 
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of the common law in taking for its guides judicial opinions, given after 
argument, under the responsibility of determining the rights of parties in 
actual controversies, rather than the theories of scholars and commentators, 
however learned or acute." * He liked historical research, and, until he 
knew everything that history could tell him, he was unwilling to decide 
a case. He had both the thoroughness and the accuracy of the scholar. 
No relevant detail was overlooked. Having learned the development of 
the doctrine which governed the case before him, he had the scholar's 
proper pride in setting out that development so fully that no other man 
need repeat the investigation. In his longer opinions, the historical 
statement often made the largest part, but this could hardly be otherwise. 
He did not value precedents for their age or peculiarity. He turned 
to the Year Books not very often, and always referred to the case last 
decided in the authoritative courts of England and the United States. 
His antiquarian learning did not cost him his sense of proportion. 

Once a judge, he gave to his judicial duties his entire service. With 
his talents and habits of mind, that service would have been of great 
value had it begun only in middle life. Appointed to the Supreme 
Court of Massachusetts at thirty-six, he had gathered before middle 
life a fund of judicial experience. For a year he sat on the bench 
of Massachusetts with Theron Metcalf, born five years before the adop- 
tion of the federal constitution. As circuit justice of the first circuit, he 
had for four years as a subordinate colleague a district judge seventy- 
one years Judge Metcalf's junior, born only six years before the out- 
break of the rebellion. His opinions are contained in forty-three 
volumes of Massachusetts reports and in seventy-nine volumes of reports 
of the Supreme Court of the United States. He learned to be a judge 
while his habits of mind were flexible. In matters other than jxidicial, 
his opinions were vigorously expressed without much hesitation, and 
some of his prejudices were considerable. In deciding a case, his con- 
sideration was not less patient than was his research exhaustive. As 
his secretary during his last twenty months in Massachusetts, I observed 
that he examined literally every case cited in every brief, unless the 
case cited was already familiar to him. Lawyers know almost as well 
as judges how recklessly citations are sometimes shovelled into a brief 
in the hope that the court may find in them something relevant which 
counsel have not had time to discover, and they will appreciate Judge 
Gray's unalterable patience. One of his latest secretaries has told me 

* Kimball v. Aetna Ins. Co., 9 All. 540, 551. 
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that his patience was the same when he was seventy years old. Again, 
he found in me, as I doubt not he found in some of the other young men 
who afterwards served him, a youth fresh from the law school, ready to 
argue with a good deal of confidence any legal point whatsoever, and 
not inclined to drop the argument when he had before him so lively 
and open-minded a disputant as the chief justice. Yet I remember 
that he never checked my persistence but once, and then most gently. 
He was in no hurry to make up his mind, glad even to the last moment 
to hear anything which might properly affect his decision. After leaving 
his brother judges, he began his further consideration of a case by dis- 
cussion with his secretary, and examined and considered the authorities 
by himself or with the help of his secretary in bringing the books. He 
used no stenographer. In Massachusetts his dictation was taken down 
in long hand ; in Washington he wrote the first rough draft with a pencil, 
and this was copied out by his secretary and corrected by the judge in 
printed proof. His handwriting — rather handsome when given room to 
extend itself — when confined was not always easily legible. Proud was 
the moment when a secretary was able to read an inscription which the 
judge himself could not decipher. I have said that he kept his mind 
always open to reconsideration for sufficient reason, but he had none of 
that paralysis of doubt which leads some otherwise excellent judges to 
postpone a decision until the decision has ceased to be of much use. He 
knew that a decision upon matters of fact can hardly be made too soon. 
" He at once made it a rule," Mr. Samuel Hoar has told us, " always to 
decide every question of fact submitted to him for determination before 
he went to bed that night, and to make at the time a minute of the 
decision ; the questions of law could safely wait for a more deliberate 
examination." 

He excelled at Nisi Prius, and at equity sittings, but his lasting repu- 
tation, like that of other great judges, is based upon his written opinions. 
His style had not much of that felicity and distinction which sometimes 
— though rarely — make literature of a law report, but his meanin» 
was clear. This was his object, and almost his only one. He did not 
deem himself to be the sole author of the opinion which he composed, but 
rather the mouthpiece of a body of which he was only one member. 
Hence this style was impersonal. He spent no time searching for a 
neatly turned phrase, though he would change his words over and over 
again if their meaning seemed obscure. Ehetorical effort in the ex- 
pression of matters not purely literary, even when successful, often 
savors of affectation. The opinions of some judges manifest this affec- 
tation ; his never. Nature and experience enabled him to write easily. 
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His skill in framing rules, decrees, and such formal matters, helped by 
his sense of order, was wonderful. In the correction of all that he 
wrote he spared no pains. 

As has been said, his historical study made not a few of his opinions 
longer than they would have been if written by another judge. Doubt- 
less he gave himself to historical research in cases where another judge 
would have neglected it, satisfied that research could not affect the 
decision. I do not find that his historical exposition was ever irrele- 
vant. That the experience of the past has important bearing upon such 
matters as the lawfulness of acts done under color of military authority, 
the precise definition of the term soldier,* an abutter's ownership of the 
fee in a street, f the legality of a lease of land in a rebel state, J to 
take a few of his earliest important opinions at random, must be plain 
even to one who is not a lawyer. And, as he said himself, " In constru- 
ing any act of legislation, whether a statute enacted by the legislature, 
or a constitution established by the people as the supreme law of the 
land, regard is to be had, not only to all parts of the act itself, and of any 
former act of the same law-making power, of which the act in question 
is an amendment ; but also to the condition, and to the history, of the 
law as previously existing, and in the light of which the new act must be 
read and interpreted." § So also of cases concerned with the conflict of 
laws and with international law. || In the Arlington Heights case, the 
wealth of learning contained in his dissenting opinion has seemed to many 
persons, as it seemed to the majority of the court, beside the question 
involved ; but it must be remembered that three of his colleagues agreed 
with him, among them Judge Bradley, after Gray himself the most 
learned member of the court. 

" He is often called a great case lawyer," said Mr. E. R. Thayer, 
one of his secretaries in "Washington, " as if his greatest gifts were in 
the direction of recording the thoughts of others rather than in original 
thought of his own. I believe this to be a misconception, and one for 
which the style of his opinions is largely responsible. I have often re- 
gretted some features of this style, as failing to do justice to himself; 
but these features were due primarily to a conception of the judge's 
duty to which he held with the strength that characterized all his 
views on questions of principle and obligation. In the matter of giving 

* Tyler v. Pomeroy, 8 All. 480. 

t Boston v. Richardson, 8 All. 146. 

t Kershaw v. Kelsey, 100 Mass. 561. 

§ TJ. S. v. Wong Kim Ark, 169 TJ. S. 649, 653, 654. 

|| Ross v. Ross, 129 Mass. 243; The Paquete Habana, 175 TJ. S. 677. 
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credit to others he held himself up to the strictest standard applicable to 
forms of literature in which originality is a more essential feature than 
in opinion writing, and would say nothing as his own which another 
judge had said before him. This, with a knowledge of the past which 
seemed like a miracle, and a habit of condensing his own statements as 
severe as his quotations from others were generous, made it appear as 
if the larger part of his work was that of marshalling cases. But any 
of his secretaries knows that it was not so ; and I suppose there is not 
one of them who has not many times urged him, as I have so often 
done, to incorporate in his opinion the forcible and brilliant original 
reasoning which, as we listened to it, seemed to bring light into the 
darkest corners of his subject. But he would only answer, ' You will 
find it all there' (indicating a passage where another judge had said 
something like it, but generally, as it seemed to us, not half so well), or 
else he would point to the passage which can always be found some- 
where in his opinions, usually near the end, in which his own matter 
is stated with the condensation almost of a head-note, and would say, 
' Why does n't that cover it, after all ? ' " 

His exposition was not the collocation of unrelated facts. Fair in his 
statement, he did not put his opinion together until he saw the result 
which his study and exposition would establish, and the bearing upon 
that result of every precedent cited. This is conspicuous in Jackson v. 
Phillips, 14 All. 539, where he established the extent of the great doc- 
trine of charitable trusts, which has done so much for Massachusetts. 
Here his language, without rhetorical exaggeration, has an unusual 
stateliness. So firmly is the opinion put together, that it can be appre- 
ciated fully only by reading it as a whole, but some of its paragraphs 
may be taken as illustrations of his style. The court had to determine 
the validity of a bequest made in 1861 to "create a public sentiment that 
will put an end to negro slavery in this country." 

" The bequest itself manifests its immediate purpose to be to educate 
the whole people upon the sin of a man's holding his fellowman in bond- 
age ; and its ultimate object, to put an end to negro slavery in the United 
States ; in either respect, a lawful charity. 

" It is universally admitted that trusts for the promotion of religion and 
education are charities. Gifts for the instruction of the public in the 
cure of the diseases of quadrupeds or birds useful to man, or for the 
prevention of cruelty to animals (either by publishing newspapers on 
the subject, or by providing establishments where killing them for the 
market might be attended with as little suffering as possible), have been 
held charitable in England. London University v. Yarrow, 23 Beav. 
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159; S. C. 1 De Gex & Jones, 72; Marsh v. Means, 3 Jur. (n. s.) 
790; Tatham v. Drummond, 11 Law Times (n. s.) 325. To deliver 
men from a bondage which the law regards as contrary to natural right, 
humanity, justice, and sound policy, is surely not less charitable than 
to lessen the sufferings of animals. . . . This bequest directly tends to 
carry out the principles thus declared in the fundamental law of the 
Commonwealth. And certainly no kind of education could better accord 
with the religion of Him who came to preach deliverance to the cap- 
tives, and taught that you should love your neighbor as yourself and 
do unto others as you would that they should do unto you. 

"The authorities already cited show that the peaceable redemption 
or manumission of slaves in any manner not prohibited by law is a char- 
itable object. It falls indeed within the spirit, and almost within the 
letter, of many clauses in the Statute of Elizabeth. It would be an 
anomaly in a system of law, which recognized as charitable uses the 
relief of the poor, the education and preferment of orphans, marriages 
of poor maids, the assistance of young tradesmen, handicraftsmen, and 
persons decayed, the relief of prisoners and the redemption of captives, 
to exclude the deliverance of an indefinite number of human beings 
from a condition in which they were so poor as not even to own them- 
selves, in which their children could not be educated, in which mar- 
riages had no sanction of law or security of duration, in which all their 
earnings belonged to another, and they were subject, against the law of 
nature, and without any crime of their own, to such an arbitrary dominion 
as the modern usages of nations will not countenance over captives taken 
from the most barbarous enemy. 

" The next question arises upon the bequest in trust for the benefit 
of fugitive slaves who might from time to time escape from the slave- 
holding States of the Union. 

" The validity of this bequest must be determined according to the 
law as it stood at the time when the testator died and from which his 
will took effect. It is no part of the duty of this court to maintain the 
constitutionality, the justice, or the policy of the fugitive slave acts, now 
happily repealed. But the Constitution of the United States, at the 
time of the testator's death, declared that no person held to service or 
labor in one State should be discharged therefrom by escaping into an- 
other. It may safely be assumed that, under such a constitution, a be- 
quest to assist fugitive slaves to escape from those to whom their service 
was thus recognized to be due, could not have been withheld and en- 
forced as a lawful charity. The epithets with which the testator accom- 
panied this bequest show that he set his own ideas of moral duty above his 
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allegiance to his State or his country ; and warrant the conjecture that 
he would have been well pleased to have the fund applied in a manner 
inconsistent with the Constitution and laws of the United States. But 
he has used no words to limit its use to illegal methods, and has left 
his trustees untrammelled as to the mode of its application. . . . 

" A bequest for the benefit of fugitive slaves is not necessarily unlaw- 
ful. The words 'relief or redemption of prisoners and captives' have 
always been held in England to include those in prison under condemna- 
tion for crime, as well as persons confined for debt ; and to support 
gifts for distributing bread and meat among them annually, or for 
enabling poor imprisoned debtors to compound with their creditors. 
Duke, 131, 156; Attorney General v. Ironmongers' Co., C. P. Coop. 
Pract. Cas. 285, 290; Attorney General v. Painterstainers' Co., 2 Cox 
Ch. 51; Attorney General v. Drapers' Co., Tudor, 591, 592; s. c. 
4 Beav. 67 ; 36th Report of Charity Commissioners to Parliament, pt. vi. 
856-868. It would be hardly consistent with charity or justice to favor 
the relief of those undergoing punishment for crimes of their own com- 
mitting, or imprisonment for not paying debts of their own contracting ; 
and yet prohibit a like relief to those who were in equal need, because 
they had withdrawn themselves from a service imposed upon them by 
local laws without their fault or consent. . . . 

" To supply sick or destitute fugitive slaves with food and clothing, 
medicine and shelter, or to extinguish by purchase the claims of those 
asserting a right to their service and labor, would in no wise have tended 
to impair the claim of the latter or the operation of the Constitution and 
laws of the United States ; and would clearly have been within the terms 
of this bequest. If, for example, the trustees named in the will had re- 
ceived this fund from the executor without question, and had seen fit to 
apply it for the benefit of fugitive slaves in such a manner, they could 
not have beeu held liable as for a breach of trust. 

" This bequest, therefore, as well as the previous one, being capable 
of being applied according to its terms in a lawful manner at the time of 
the testator's death, must, upon the settled principles of construction, be 
held a valid charity." 

A like subordination of great historical learning and research to the 
questions raised in a particular case is exemplified in United States v. 
Wong Kim Ark, 169 U. S. 649, decided thirty years after Jackson 
v. Phillips. The question there concerned the citizenship of a child of 
Chinese parents living in the United States at the time of his birth. 
After elaborate historical exposition covering some forty octavo pages, 
the matter is thus summed up. 
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" The foregoing considerations and authorities irresistibly lead us to 
these conclusions : The Fourteenth Amendment affirms the ancient and 
fundamental rule of citizenship by birth within the territory, in the alle- 
giance and under the protection of the country, including all children 
here born of resident aliens, with the exceptions or qualifications (as old 
as the rule itself) of children of foreign sovereigns or their ministers, or 
born on foreign public ships, or of enemies within and during a hostile 
occupation of part of our territory, and with the single additional excep- 
tion of children of members of the Indian tribes owing direct allegiance 
to their several tribes. The Amendment, in clear words and in mani- 
fest intent, includes the children born within the territory of the United 
States, of all other persons, of whatever race or color, domiciled within 
the United States. Every citizen or subject of another country, while 
domiciled here, is within the allegiance and the protection, and conse- 
quently subject to the jurisdiction, of the United States. His allegiance 
to the United States is direct and immediate, and, although but local and 
temporary, continuing only so long as he remains within our territory, is 
yet, in the words of Lord Coke, in Calvin's Case, 7 Rep. 6a, ' strong 
enough to make a natural subject, for if he hath issue here, that issue is 
a natural-born subject;' and his child, as said by Mr. Binney in his 
essay before quoted, ' if born in the country, is as much a citizen as the 
natural-born child of a citizen, and by operation of the same principle.' 
It can hardly be denied that an alien is completely subject to the politi- 
cal jurisdiction of the country in which he resides — seeing that, as said 
by Mr. Webster, when Secretary of State, in his Report to the Presi- 
ident on Thrasher's Case in 1851, and since repeated by this court, 'in- 
dependently of a residence with intention to continue such residence; 
independently of any domiciliation ; independently of the taking of any 
oath of allegiance or of renouncing any former allegiance, it is well 
known that, by the public law, an alien, or a stranger born, for so long 
a time as he continues within the dominions of a foreign government, 
owes obedience to the laws of that government, and may be punished for 
treason, or other crimes, as a native-born subject might be, uuless his 
case is varied by some treaty stipulation.' " 169 U. S. 693, 694. 

Even in his longest opinions I do not find diffuseness of expression. 
The majority in number of his opinions are both short and terse, not a 
few of these dealing with important questions of law. A good example 
of compressed statement and reasoning is Osborne v. Morgan, 130 Mass. 
102, a case concerned with liability for negligence causing damage to a 
fellow servant, covering four pages and a half. 

While he was a judge, without thought of other ambition, yet he was 
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no narrow specialist. He worked hard and fast, without haste, and took 
substantial vacations. He said that a man could do more work in five 
days of the week than in six, in eleven months of the year than in 
twelve. To speak as a New Englander, he loafed not infrequently when 
his work was over, but he never dawdled. He loved to be out of doors, 
went often into the woods fishing and shooting ; notwithstanding his great 
size he rode on horseback until middle life, and later took up the game 
of golf. He read many books of many sorts with marvellous quickness. 
His literary taste was simple and healthy. He admired the English of 
the Bible, and wished that he might be a delegate to any convention 
of the Episcopal Church before which a proposal to substitute the re- 
vised for the authorized version should come up. His contribution to 
the discussion would have been both learned and vigorous. He was 
always interested in public affairs, and at considerable sacrifice retained 
his citizenship in Boston during the last twenty years of his life. He 
could seldom vote here, but he took care that his name was kept on the 
voting list. He liked good company. With habits of mind fresh and 
almost boyish to the end of his life, he liked especially the society of 
the young. Young people in Washington spoke of his liveliness and the 
interest they found in his conversation. 

He was married on June 4, 1889, to Jane, daughter of his late col- 
league, the Honorable Stanley Matthews, and the marriage was serenely 
happy. His parents were Congregationalists, and he was brought up 
in that communion. In middle life he attended the services at Trinity 
Church, Boston, whose rector, Phillips Brooks, was his friend. He was 
confirmed in the Protestant Episcopal Church at Washington, in 1889, 
and was thereafter a regular communicant. The strength of his religious 
feelings was manifested throughout his life in private and on every fit- 
ting public occasion ; it may be judged by his commemoration of his col- 
leagues in the Supreme Court of Massachusetts, Chief Justice Chapman 
and Justices Metcalf, Wells, and Colt, and by his oration on Chief 
Justice Marshall. 

He was not a pioneer like Mansfteld and Marshall, breaking out a way 
through regions of law hitherto un travelled ; a pioneer comes hardly 
once in a century of our legal history : but for thirty-eight years he 
labored with success to make the crooked ways of the law straight and 
its rough places plain. 

Francis C. Lowell. 



